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The Asia Justice Coalition (the Coalition) secretariat welcomes movement on the draft Mutual Legal Assistance
Treaty (MLA Treaty or the Treaty).

Founded in 2018, the Asia Justice Coalition is a network of 12 organizations across Asia whose purpose is to
improve the legal landscape in Asia to ensure justice and accountability for gross violations of international human
rights law and serious violations of international humanitarian law. The secretariat, which supports the Coalition,
notes that the State-to-State cooperation envisioned by the draft treaty will assist in reducing barriers to appropriate
prosecution of atrocity crimes within our region—a central facet of the Coalition’s broader purpose.

To this end, the secretariat fully supports:

e State Party obligations to criminalize and provide sufficient jurisdiction for domestic prosecution as given
in draft Articles 4 and 5—crucial for the success of this Treaty in our region as Asia still lags behind in
Rome Statute ratification and criminalization of atrocity crimes beyond grave breaches;

e The expansion of the principle of aut dedere aut judicare in draft Article 7 to all crimes included in the
Treaty, which supports States’ more active role in addressing impunity as well as may locate justice for
victims ‘closer to home’; and

o Broadly, the Initiative’s State-led process, and civil society engagement within it, as an opportunity for
Asian jurisdictions to centre cooperation for international justice within the region and build on existing
mechanisms and regional expertise to do so.

The secretariat adds our voice to calls by other non-governmental organizations? that the MLA Initiative to address
the following:

e The inclusion of the crimes of torture and enforced disappearance be incorporated into Article 2. These
atrocity crimes have been recognized as attaining jus cogens? and accountability for such acts is equally
relevant in Asia® as the current stand-alone crimes of war crimes, crimes against humanity, and genocide;

e Removal of draft Article 21(2)(b) which provides a vague discretionary refusal of mutual legal assistance
on the basis of ‘sovereignty, security, ordre public, or other essential interests’. Without diminishing the
importance of international legal principles, political use of ‘sovereignty and non-interference act as
practical and rhetorical hurdles’ to prioritising justice for atrocities in our region; and

¢ Inclusion of an additional paragraph in Article 60 to provide: ‘Each State Party shall take the necessary
measures to ensure that the following rights of victims are also safeguarded: (a) the right to receive
information on an ongoing investigation, prosecution or judicial proceedings in a language they
understand; (b) the right to access support services when needed.’ Victim/survivor engagement—including
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engagement beyond survivor participation in proceedings as witnesses—is vitally important for achieving
holistic justice.®

The secretariat further recommends:

e Incorporating the war crime of starvation into the definition of ‘war crime’ in Article 2(5)(e)(xii) rather than
in Annex E, given its relevance in the region;®

¢ Including in draft Article 5bis that international cooperation shall not be refused on the ground that a State
Party had not criminalized the relevant Treaty crimes at the time the conduct was committed, permitting
retrospective requests from/to jurisdictions that did not previously have atrocity crimes incorporated within
their domestic systems;

¢ Interrogating whether excluding requests for charges related to ‘political opinion’, which the secretariat
supports as an explicitly discriminatory ground for mandatory assistance refusal in draft Article 21(1)(a)
and draft Article 35(1)(a), will be sufficient to prevent States from utilising the Treaty terms for undue
prosecution of human rights defenders under terrorism or sedition charges;’ and

e Ensuring that draft Article 59 includes obligations on State Parties to ensure the protection of victims,
withesses, and others not solely within the Requesting and Requested State but also through any third
States through which they, or their information, may transit.

Asian civil society and non-governmental organizations will be fundamental in ensuring Treaty ratification and
implementation, as well as identifying how the Treaty can support local solutions. We welcome further discussion
and encourage convening Asian civil society on these and further issues.

The secretariat stands ready to assist.
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